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Marihuana I) Ct.l' 


onsp. so to do.(Ct.2 


proceedings 


2T?7r^ STEVE POND: Filed RETURN on MA GISTRATE’S TEMPORARY COMMITMENT- defen. 
riant released on bail on December 10, 1973, 


zlz_74 Pond(atty, prese nt) Pl eads not guilty. Bail continued at $10,000, 

- ? -«■ ft • ^ • —secur ed by —$1,000._ cash. Motions retu r nable in 10 days, _ 

- D -fi- ft. FanelliOtty. presen t) Pleads not guilty. Bail continued at $10 T 000 

-P,R.B. unsecured. Motions returnable in 10 days. Case assigned to Jud« e 



Pierce for all purposes. 


Carter. J. 


_Dcft Pond bgil limits extended to cover fro™ S7D.N.Y. & e»liformn. 


CARTER. J. 
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Pare #2 
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CLERK’S FEES 


PLAINTIFF I OEFENOANT 


1 - 31 - 7 ), T)AT7TT) n. FATTELT.Ts riled Bafts notice of Motio n and D efts Atty* 3 
-Af fid a vit iningfftinn, onpyin . cr gnd recordi 


Pre-Trial Conference held - Attva for l 
Trial baying .Tuns 13 f 197k — PIERCE, J. 


aft’s only present. 


STE7E POND - Filed Notice of Motion & Defts. Attys Affidavit to fumis 
bill of particulars of the indictment, ret. 5/17/74. 


STEVE POND.- Filed Memorandum of Law. 


STEVE POND.-Filed deft’s affdvt & notice of noti on to dismiss etcj-Ret .6 
6-11-74 STEVE POND - Filed defts affidavit In support of motion to suppres 



Hearing on defts 1 motion to suppress begun before . Judge Pierce. 
6-4-74 I Hearing cont'd. (1 hour). 


6-5-74 Hearing cont'd. (1 hour). 


6-6-74 Suppression hearing cont'd. (1 hour). 
Hearing cont'd. 


6-14-74 Hearing cont'd and concluded, decision reserved. 



ST EVE POND-Filed CJA 21-authorization for Court Reporters dtd. 6-6-|74-Pie 


STEVE POND & DAVID G. FANELLI-Filed OPINION #4126S-Defts'. motion 


is granted as to the evidence seized in the maroon suitcase. In z 


irrest is still an open question. This matter will bi 


case.SO ORDERED.Pierce.J. 


10-21-74| DAVID G. FANELLI-Filed Deft' s, affidavit & notice of motion for an 
dismissing the indictment, ret. 10-25-74. 


er 



elli* 
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or to 
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D. C. 110 Rev. Civil Docket Continuation 


r 


DATE 


12-19-74 


12-19-74 


12-20-74 


12 -3Qt74 


(' 


1-13-75 


PROCEEDINGS 


affida^ it in resp onse to deft's, motion to dismiss 
the indictment. ~~ 


DAVID C. FANTLLI-Fll ed Covt 1 s. memorandum of law in opposition to deft's, motion 

J J ___ J _ _ _ J | » _ - _ - - U -— -- ■ - —- 


to dismiss the indictment. 


DAVID G. FANgLLI-Piled MZMO RfDORSEg yr on deft's, motion filed 10-21-74. Th^ 


.motion to di^ias_tjie_lndj.ctment la den ied. - SO CRDSRZD.Fierce .j! (mailidh 


Cef^ Pa nalli (hi a JLt^y^pxesen&l wit hdraws his pl ea of not gull tv to Count' l and 

_ 1 J _ t 1 . . M ^ ^ - --—- - -— 


p l aada g uilt y to Cou nt 1 ._Pxe^oantenc^ inyestiS 4 tion_ordered._Se ntence 2-18-7 51 

of- A.7fl T> M cm viji .i_j . ~r 


-A£_. 4 : 3Q g^ M ... RO OBL-SOL._Bill continued .P ierce,,!,, 


Deft. Pond (a t ty present) wi t hdraws his plea of not guilty t ojCount 1 & pl eads 


. guilty . t g_CQuat_l_on ly. Pre-se ntence investigation ordered. Sentence 2-27-75 

A .OA T) T* _ J 1 W 1 l e . « • . _ _ . _ ' ■ ■ - ■ ■ — 


_a t 4;3Q P , H. B ai l co n tinued & t o i nclude tr ay a 1 to Ca li forn ia.Pierce ,J. 


2-13-75 


2-25-75 


2-25-75 


DAVID G. FANELLI-Flied sup plemental raemorandum_of law_in support o f deft's, notion 


2-25-75 


2-25-75 


2-25-75 


2-25-75 


DAVID FANSLLI-Filed notice of appe arance o f Lucy V. Katz as att orney for deft. 


DMIJ P—Qj.._FANELLI-Filed deft's, memo randum of law i n suppo rt of motion to suppress 
evidence upon the trial. _ 


to suppress evidence u po n the tr ial. 


STEVEN POND-Filed de f t's, memorandum reg arding suppressi on of evi dence. 


DAVID G. FANELLI-Filed Govt's, aff idavit in opposition to motions for discoverv 

r _ £ __ i*ii _ c __^ 77 ' 7 _ - ■ 


& inspection, for a bill of par ticulars , for the sup press ion of evidence. 


8 _ Govt's, affidavit in response to motion for the su ppres sion 


of evidence. 


pTEVFN POND-Filed Govt's, affidavit i n opposi tio n to deft's, motions for discovery} 
& inspection, for a bill of particu lars and for the suppression of evidence. ' 


jrJ_ 5 ~75 STEVEN POND-Filed Govt's, affidavit in opposition to deft's, motion to dismiss 


count 1 of the indictment 


2-25-75 BOTH DEFTS.-Filed Govt's, memor and um of 1 aw in r esp onse to deft's, mot ion to 


suppress 


2-25-75 (BOTH ParTS.-Filed Govt's, m emora ndum of law in opposition to defts'. motion under 
Rule 41 for an order s u ppressi ng evidenc e._ 

2-25-75 30TH DEFTS.-Filed Govt's ._request s to charge. 


2-28-75 Filed trans c ript of r ecor d of proce eding s dated 12-30-74. 


2-28-75 F iled transcr i pt of r ecord of p r oceedin gs dated June 13,14,1974. 

-7-2.8 - 75 . Filed t ra nscript of re cord of proceedi ngs dated Ju ne 4.5.6, 1974. & M ay 30, 1974~ 
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PG#4 
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L 

DATE 

PROCEEDINGS 

Filed Judgment & Cctsnitaent-(atty present) 

Date On 
Judgment 

2 - 11-15 

DA/ID C. FANZLLI -/"The Dart, is hereby committed to the custody of the Atty. 



Gen. or his authorized representative for imprisonment for the maximum 



period authorized by law, to wit. Fifteen (15) Years on Count 1. & for a 



study as described in T.18,USC Sec. 4203(c), the re3ult3 of such study to 


be furnished to this Court within Ninety (90) Days unless the Court 2 rants 


further tine, not to exceed Ninety (90) Days, whereupon the Deft, shall be 


returned to this court & the sentence of imprisonment herein imposed shall 


be subject to modification in accordance with T.18,USC Sec. 4208(b). - 


Execution of the sentence of imprisonment is Stayed until 12 Noon on 3/5/75. 


at which tine the daft is to surrender to the U.S. Marshal, in room 22. to 


commence service ef sentence. Deft, is continued on his present bail until 


1 

3/5//5 at 12 Noon. The court orders commitment to the custody of the Atty. 


I 

Gen. & recommends that deft^s. study be conducted at Federal Correctional 


1 

Facility at Danbury, Connecticut. Pierce J. 


I Commitment Issued - 3-5-75. 


1 1 Filed Judgment & Commitment-(atty present) 

1 ^-77-75 | ST27Z POND - /The Court adjudged’the daft! guilty as? charged comrletaA as ar 


B •• YOTJNG ADULT OFFENDER & sentenced pursuant to T.18, USC Sec 5010(d), a 3 



extended by Sec 4209 to T. 18,U3C. It i3 adjudged that the deft, is hereby 



committed to the custody of the Atty. Cen. or his authorized representative 



forimprisonment for a period of Two (2) Years on Count 1. Execution of the 



sentence of imprisonment is Stayed pending appeal. Deft, is continued on 



present bail pending appeal. Pierce J. 



Commitment Issued - 3-5-75 



- 


2-28-75 

STEVEN POND-Filed deft's, notice of appeal from the final ludament rendered 



on 2-27-75 & MEMO ENDORSED. Leave to appeal in forma pauperis, is herebv 



granted. SO ORDERED.Lasker.J. (mailed notice to Steven Pond. 



77-101 California Drive. Palm Desert.California 92260 & U.S. Attornev's Office) 
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intent to distribute narcotic drug.) 


uiumu ju' ioo uib'lRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



sun. 1 



-X 


UNITED STATES OF AMERICA, 


-v- 

STEVE POND 

and DAVID G. FANELLI, 


Defendant s . 



■""*E 

*■ S 

—u 


The Grand Jury charges: 

1. From on or about the 1st day of November, 1973, 
and continuously thereafter up to and including the date of 
the filing of this indictment, in the Southern District of 
New York, 

STEVE POND 

and DAVID G. FANELLI, 

the defendants and others to the Grand Jury unknown, unlaw¬ 
fully, intentionally and knowingly combined, conspired, confederated 

and agreed together and with each other to violate Sections 812, 

C r " 

841(a)(1) and 341(b)(1)(A) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 

defendant? unlawfully, intentionally and knowingly would distribute 

and possess with intent to distribute Schedule I and II 

narcotic drug controlled substances the exact amount thereof 

being to the Grand Jury unknown i.n violation of Sections 812, 

841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 

#• 













NF:et^ SA- 33s-529A - IND/lNF - Distrib.-Possess Controlled Substance 
Rev. 5-27-72 (Succeeding Count) 

SECOND COUNT 

p 

The Grand Jury further charges; 

On or about the 7th day of December, 1973, 
in the Southern District of New York, 

STEVE POND 

and DAVID G. FANELLI, 

the defendant s , unlawfully, intentionally and knowingly 
did distribute and possess with intent to distribute a 
Schedule I controlled substance, to wit, 

approximately 77 pounds of marijuana. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b) (1) (B) $ and Title 18, 
United States Code, Section 2). 


'TLu.t 0 . C. 


PAUL J. CURRAN// 
United States Attorney 


Li )/j ,-i^j 









" P * 2 ~ IITD *^ 1 ^* (Conspiracy to distribute and possess with 
NF*ets /?1 intent to distribute narcotic drug.) 


OVERT ACTS 

In pursuance of the said conspiracy and 
to effect the objects thereof, the following overt 
acts were committed in the Southern District of 
New Yorhos and elsewhere: 

1. On or about December 4, 1973, the defendant STEVE POND 
boarded AMTRAK Train Number 40 at San Diego, California. 

2. Qn or about December 7, 1973, the defendant, DAVID G. 
FANELLI, met the defendant STEVE POND, at Pennsylvania 
Railroad Station, New York, New York. 

3. On or about December 7, 1973, the defendant, DAVID G. 
FANELLI, carried a suitcase containing marijuana in 
the vicinity of Pennsylvania Railroad Station, New 
York, New York. 

(Title 21, United States Code, Section 846) 
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ITII TED STATES DISTRICT COURT 
SOUTHERN DISTRICT 0? NEW YORK 


UNITED STATES OF AMERICA 


• v - 


STEVE POND and DAVID G. FANZLLI, 

Defendants. 


APPEARANCES: 

JOSEPH J. ZZBR0S3ER, ESQ. 

Federal Defender Services Unit 
The Legal Aid Society 
15 Park Row 

New York,New York 10033 

Attorney for Defendant Pond 

ARTHUR W. DAILY, ESQ. 

30 East 42nd Street 
New York, New York 10017 

Attorney for Defendant Fanelli 

PAUL J. CURRAN 

United States Attorney 

By: NICHOLAS FIGUEROA 

Assistant United States Attorney 

United States Courthouse 

Foley Square 

New York, New York 10007 

Attorney for United States of America 

LAURENCE W. PIERCE, D.J. 


IJ.5. DISTRICT COURT 

Ucr l 5 ij Pi) ’7') 

. S.O.CF N.Y. 


i. 
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X v h53IC3ANDUM CPT2TTCN 

\ Tha .^afandanca heroin have been charged tc a tvo 
count indictment with conspiracy to violata faderal narcotics 
lav/3 and with illegal possession of approximately 77 pounds 
or marijuana. Pursuant to Rule 41 of the Fed.R.Cria.P. 
coth defendants have coved to suppress the evidence on the 
ground that it was seined under a defective search warrant. 
Derendant Pond has also coved to suppress post-arrest state- 
rants on various alternative grounds. An evidentiary hearing 
' - w-33 held relating to these natters. 

Motion to Suppress the Evidence “ 

It appears that a search v/arrant was issued by a 
Magistrate on Deceiver 5, 1973 based upon the affidavit of 
George Sveiclcart, a Special Agent for the Drug Znforceoent - -- 
• Adalni stration (DEA). The affidavit alleged that the affiant 
had received his information from another agent in California. 
The California agent had reported that he in turn had received 
information frea an unnamed source to tha effect that one Bill 
Pond had checked for transportation aboard a train at tha 
S m Diego Amtrack station a blue-gray suitcase and a fcotlocker 
containing a large quantity of aarijuanaX^Tha informant claimed 
to have been certain that he had datWd the odor of marijuana 
emanating from the baggage. In addition, tha affidavit recited 




tnat based on his "past experience, skills and the indicators 
developed such as the disproportionate ratio of baggage velgxt 
co sire ' tna informant had concluded that a large quantity 
of marijuana was being transported on the train. The infor¬ 
mant also relayed a description of defendant Pond, the 
clothes ha was wearing, the numbers of the baggage claims 
tickets he had received, and the estimated time of arrival 
of the train in New York City. All this information was 
contained in the affidavit. In addition, paragraph six of 
the arfidavit set forth allegations tending to establish the 
grounds for belief in the sources' reliability. See copy 
of affidavit below.—^ 

E, f 

On the next day, armed with this search warrant, 
several D2A agents proceeded to Penn Station where the train 
was scheduled to arrive. A warrant for Pond's arrest had 
also been obtained. 

Two of the agents stationed themselves in the 
baggage claim area at Penn Station in New York City where 
they posed as baggage claim employees. One of these agents 
executed the warrant by opening the footlocker. The blue-gray 
suitcase was not opened. Other agents observed Pond as he 
alighted from the train from San Diego. Pond was net at the 
station by co-defendant Fanelli and both were followed as they 

- 3 - 
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: ' 


WalI “ d C ° 32toer "° <*« baggage claim countar. Pond van 
cartying a =*rown suitcase with white trim not ceoticosd 
' * th, search warrant. Apparently when Pond reached the 
Passage cl na counter ha prssentad hia claim stub* and 
collectal the blue-gray sultcaae and th. footlocker. Pond 
and FanalU then left the train station with Pend carrying 
the foot locker and FanelU th. two suitcase.. Shortly there- 
sftnr, they were both arrested. All three item, of luggage 
»sre then taken to the DSA office, where they were opened. 
The foot locker proved to contain 19 brick, of marijuana and 
the maroon and blue-gray suitcases, 12 and 13 brick, of the 
sane substance, respectively. The brinks had each been 

wrapped in red and brown paper and were also enclosed in 
plastic material. 

Shortly after the hearing comnwnced the Court 
ruled that the affidavit in support of the search warrant 
was legally sufficient on it, face to support a finding 
of probable cause for the issuance of the search warrant. ' 
The standards employed in asking this ruling were those 
enunciated by the Supreme Court in the so-called "two-prong" 

t33 ‘ ▼. United Ststae. 373 U.S. 103 (1964). 

Under this test an affidavit baaed solely on the hearsay 
--■pert ot an unidentified infornsnt oust disclose the facts 


- 4 - 





on which tha informant relied to base his conclusions that the 
drugs vierr 3 where ha claimed then to be and the circumstances 
from which it was concluded that the informant was reliable. 

Id. at 114. 

The Sweickart affidavit revealed that tha informant 
had smelled tha marijuana and had also used another ’’indicator*', 
i.e., the disproportionate ratio of baggage weight to size to 
buttress his conclusion that tha baggage contained marijuana. 
Iai3 particular informant was not unknown to the authorities 
and he had proven hi3 reliability on a number of other occasions 
in the past. It was averred that the informant had an acute 
sense of smell which had "been invariably accurate in the 
pa3t detection of marijuana in similar circumstances" to those 
in this ca3e. Two specific examples were cited to reaffirm 
tha informant's reliability. 

Having read this affidavit "in a comaonsense and 
realistic fashion" United States v. Harris , 403 U.S. 573, 

577 (1971) citing United States v. Ventrasca , 303 U.S. 102 
(1965) this Court concluded that the Aguilar requirements 
had been met. 

Faced with this ruling, the defendants* attack neces¬ 
sarily centered on the accuracy of tha statements contained 
in the affidavit. In this regard, this Court was more than 







> 


liberal in proceeding to a hearing ca this issue without 
requiring the defendants to make an initial shewing of the 
existence of falsehood ia the affidavit or other imposition 
oa the Magistrate. United States v. Dunnings . 425 F. 2d 336 
S40 (2d Cir. 1969), cert , denied , 397 U.S. 1002 (1970). Bo 
that as it may, it 3000 appeared early at the hearing that 
there was at least sota* minimal basis for the defendants' 
position. Thus Special Agent MeCravy (the California agent) 
testified that contrary tovhat the affidavit indicated he 
had not been told that the informant had partially based 
his conclusion that there w~3 marijuana in the baggage on 
the disproportionate ratio of baggage weight to sira. 
Subsequent efforts by the government to offset this testimony 
were, in this Court’s opinion, unsuccessful. A reading of 
the transcript of the hearing discloses that thediscrepancy 
between this testimony and the a 1legations in the affidavit 
was not resolved. Accordingly, I find that there was indeed 
a misrepresentation in the affidavit and, ia the absence of 
contrary testimony, that the defendants have shewn that the 
informant had not in fact based his report on the dispropor¬ 
tionate ratio of baggage weight to size a 3 alleged in the 
afridavit. However, there has been no evidence that the mis¬ 
representation was intentional. Ca the contrary, I find that 









at tha 1 = 0 3 1 it was negligently made. The other allegations 
oz misrepresentation—concerning tha agents' basis for giving 
credence to tha informant’s report—tha Court finds without 
rrcrit as not supported b 7 tha evidence adduced during tha 
hearing. 

Having found a raisr epr asen ta tion, tha issue pr a sec tad 
ia v hat hex tha misrepresentation is of such a character that 
tha search warrant nust be invalidated. 

In its recent decision in United States v. Gonzalez . 

F .2d 833, 337-38 (1973) tha Second Circuit discussed 
tha standards to be applied whan a discrepancy in a support- 
affidavit to a search warrant has been established. The 
Court noted that three other circuits have held that "when 
£ruthfuIne 3 3 of tna facts underlying a warrant has become 
suspect, tha warrant will be set aside and the evidence 
derived from it suppressed where there la a showing that tha 
affiant ha3 made a material and knowing mis statement in tha 
adavit." Id . at 837. The Court also took note of other 
variations on the standard. Thus, under a stricter view, the 
warrant should be set aside if a material misrepresentation 
is negligently made. In Gonzalez the Court was not constrained 
to adopt one particular test sines it found the misrepresenta¬ 
tion to have been non-material and negligently made. Nevertheless, 











tnla Court: reels chat the Connnle:; decision points way 
to a proper resolution of the question presented here. 

The pivotal issue in thi3 ca3e is whether the mis¬ 
representation or the tain statement in the affidavit was 
’'material”* that is* whether it was of 3uch a nature that 
were it not found in the affidavit, no finding of probable 
cause could be made and the warrant could not have been issued. 

I find that the affidavit supports a finding of 
probable cause absent the allegation a3 to the ratio between 
the baggage weight and sine. In this Court 1 3 view, under 
the circumstances of this case and given the informant 1 3 
prior erperiaace and record of performance, the sense of 
small was sufficient to make the necessary probable cause 
tinding. I therefore find that the misrepresentation was 
not material. 

The defendants have maintained that in this Circuit 
the rule is that the accurate detection through smell of 
narcotics or alcohol,without core, ia insufficient to support 
the issuance of a search warrant. This Court does not agree 
with that reading of the cases. 

la Tavlor v. United States . 236 U.S. 1 <1932) a 
warrantless search based on the odor of whtskay alone was held 
invalid. Ia United States v. Kaulaa, S9 F.2d 369 (2d Cir. 1937), 






an early Second Circuit case dealing vita tala issue, tha 
Court following Taylor held that an arrest without a warrant 
that W"' 3 based merely on the smell of whiskey emanating from 
tfcg defendant*s premises was legally insurficiaat, however, 
the Court noted that "the officer could have applied for a 
warrant which . . . might then have been valid." Id. at 370. 
Subsequent cases such as Chang Wai v. United States , 125 F.2d 
915 (2d Cir. 1942) and United States v. Kronenberg , 134 ?.2d 
433 (2d Cir. 1943) also dealt with warrantless arrests. 

However, in these two cases, the Court round that tr.era was 
core than tha sense of smell to give tha agents reasonable 
cau3« to believe that a crime was being committed. In Cheng 
!-7ai tha defendant was observed making preparations prior to 
smoking opium and in Kronenberg ha was seen disposing of a 
paper bag under suspicious circumstances. In Johnson v . 

United States . 333 U.S. 11 (1943) the Supreme Court was again 
faced with the issue. There tha officers, having smelled tha 
odor of opium coming from tha defendant's hotel room, proceeded 
to knock on the door and arrest her without a warrant. Tea 
Supreme Court held the .arrest invalid noting that "[a]t the 
time entry wa3 demanded tha officers were possessed of evidence 
which a magistrite might have found to be probable causa for 
issuing a warrant." 


Id. at 13. The Court went on to say: 







"If the presence of odcrs is testified to before a magistrate 
and he finds the affiant qualified to know the odor, and it 
i 3 one sufficiently distinctive to identify a forbidden sub¬ 
stance, this Court ha3 never held such a basis insufficient 
to justify i3suanca of a search warrant. Indeed it might 
vary well be found to ba evidence of moat persuasive character 
Id. 

The last Second Circuit case this Court ha9 been 
able to find dealing with this issue is United States v. 

Lewis, 392 F.2d 377, cert, denied , 393 U.S. 891 (1968). 

In Lewis a search varrant had been issued which in part 
stated that a "strong mash or alcohol odor" had been detected 
"from cracks in and around [defendant’s] door". . at 378 
n.l. The lower court h3d upheld the warrant remarking that 
while it might be the better practice for the Commissioner 
to require proof of the affiant’s ability to recognize the 
odor "the detection of odors may be sufficient for the 
issuance of a warrant." United States v. Lewis , 270 F.Supp. 
307, 811 (S.D.N.Y. 1967) C^nsfield, J.). The Second Circuit 
affirmed stating: ,J While an cdor by itself does not justify 
a search without a warrant, sufficient probable cause for 
issuance of a search warrant is shown when a sufficiently 
qualified person smell3 the distinctive odor of a forbidden 







\ 


substance emanating from the premises of a person previously 
convicted of an alcohol violation.” 392 7.2d at 379 (citations 


omitted). 


It 3 earns clear to this Court from these cases that 


while it is true that the detection of drugs or alcohol odors, 
without more, will not justify an arrest err a search without 
a warrant, it may veil support the issuance of such a warrant. 

"*[Pjrobable causa* which would justify the issuance of a 
search warrant is much 1-333 than the ’probable cause* required 
to legally arrest without a warrant." Miller v. Sigler , 353 
F.2d 424, 427 (8th Cir. 1985), cart , denied , 334 U.S. 930 
(1988), ralying on Johnson v. United States , surra . The 
intervention of a judicial officer adds a new dimension to 
the proceedings. See United States v. Kaplan , 89 F.2d 859, 

871 (2d Cir. 1937); United States v. Reiilia, 39 F.Supp. 21, 

22 (E.D.M.Y. 1941). 

The defendants* reliance on United States v. Condrick , 
73 Cr. 226 (S.D.N.Y., filed Nov. 9, 1973) (Tenney, J.) is 
misplaced since in that case no warrant was initially issued. 
Uoat disturbed the Court there was the fact that a warrant 
W 33 not obtained although the officers had ample time to do 
so. Such is not the case here. 
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The core troubling issue presented in this case 
i3 raised by the fact that the person who detected the odor 
was not the one who swore to the affidavit. Both Johnson , 
supra , and Lewis , supra , premised their observation# cn the 
fact that the individual who was to appear or had appeared 
before the Magistrate had presumably binsaIf smelled the 
odors. In the instant case the informant relayed the infor¬ 
mation to the California agent who in turn gave the information 
to the Hew York agent who then came before the Magistrate. 
Clearly, the affidavit was based on hearsay evidence. This, 
however, is not fatal. As observed in Jones v. United Statas , 
352 U.S. 257, 272 (1960); "[A3s hearsay alone does not render 
an affidavit insufficient, the Commissioner need not have 
required the informants or their affidavits to be produced, 
... so long as there wa3 a substantial basis for crediting 
the hearsay.*' In this ca3e such a "substantial basis" would 

V. 

erist if there is some indication that the informant wa3 
competent to smell the contraband. And while it would be 
preferable if the informant appeared before the Magistrate, 
the realities of these situations, as here, would appear 
to dictate that this cannot always occur. 

Mindful of the Second Circuit's admonition that 
"(ojne of the best ways to foster increased use of warrants 







is to give law enforcement officials tha assurance that 
whan a warrant is issued in a close case, its validity 
will be upheld” United Stata3 v. Lewis, 333 F.2d at 373, 
this Court holds that a ’’substantial basis” was provided 
to tha Magistrate upon which ha could independently cen- 
cluda that the informant was qualified to datact the marijuana 
aroma. Hare, the Magistrate was told that the informant had 
an acuta 8ansa of smell and that he had proven himself 
reliable under similar circumstances in pa3t cases. He was 
given two specific instances in which the informant had 
demonstrated his competence. Given the fact that in thi3 
case the informant va3 about 3,GOO miles away and that the 
train wa 3 due to arrive the next day, this Court deems the 
information given sufficient to support the issuance of the 
warrant. 

Much was made during the hearing of the improba¬ 
bility that a person could have smelled the aroma of tha 
marijuana substance given the fact that the bricks were 
securely wrapped in the manner noted above. The Court 
considers this issue to be wide of the mark of the critical 
area of inquiry raised by the motion to suppress. The Court 
is concerned not with whether the informant could in fact 
small the aroma of tha marijuana emanating from the baggage 
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in question, but rather with whether the agents had accurately 
reported to the Magistrate the basis for the informant's 
conclusion and the reasons for the belief that the informant 
was reliable. In this Court’s judgment, were it to be 
otherwise, (-/cry application for a search warrant based 
on the observations of an absent informant could lead to 


a mini-trial concerned with the testimonial capabilities 

of that individual. This would be an unwelcomed and unwar¬ 
ranted development. 

Tha notions to suppress the evidence in the foot- 
locker and the blue-gray 3uitca3e on the ground that the 


search warrant was invalid are denied. 


As indicated above the officers also seized and 
searched a suitcase that was not mentioned in the search 
warrant. A motion to suppress thi3 evidence has also been 
made. At the commencement of the hearing the Court denied 
tni3 motioa but upon reflection has reassessed its rulln^ 

£3 * 

’while it is true that an item not identified in a search 
warrant may properly be seized if it is reasonably related 
to the purpose of the search, I believe that this principle 
is not applicable hers. 


United States V. Pace111 . 470 F.2d 67 (2d Cir. 
1972),cert, denied, 410 U.S. 933 (1973) instructs us that 
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fox such a seizure to be valid it must appear that during 
the course of a lawful search the officer inadvertently 
cauM upon other incr i m in ating evidence, contraband, instru- 
aentalitiea of crime or the like -which would be valid 
objects for seizure and which were reasonably related to 
the purpose of the search. This is in substance the so* 
called "plain-view” doctrine. Applying its terras to the 
situation hare, I find as an insurmountable obstacle the 
hard fact that the contraband here was simply not in plain 
view. It was contained in a suitcase which night well have 
contained the personal effects of the defendant or simply 
some other articles not subject to seizure. While it i 3 
true that the circumstances may wall have lad the officers 
to suspect that the maroon suitcase also contained contra¬ 
band, such a suspicion, in thl3 Court’s view, is insufficient 
to support a warrantless search. 

Accordingly, I conclude that the contraband seized 
from the maroon suitcase with white trim must be suppressed. 
3. Other Motions 

Other motions by the defendants to suppress small 
quantities of marijuana seised from their persons and to 
suppress po3t-arrest statements are denied since the record 
indicates that they are without merit. Pond was given the 







Miranda warnings immediately after hi 3 arrest and at least 
twice again thereafter. Fanelli also received his warnings 
at the tine of his arrest. In this connection the Court 
notes that the government has Indicated that it will not 
introduce at trial any post-arrest statements, if any, nada 
by Fanelli. 

Tha allegations by Pond that he was threatened 
at tea Di^A office in that ha was told that he was fortunate 
that ha was apprehended by federal rather than state agents 
since state penalties were much higher the Court finds not 
to have been threatening. There i3 no testimony at all In 
the record to support Pond’s further charge that he wa 3 told 
taat unless na cooperated he would be turned ever to the 
state authorities. Finally, the bald assertion, unsupported 
by any other allegations, that tha five hour delay in bringing 
Pond before a Magistrate after his arrest was in and of 
itself unreasonable is totally unper 3 uasive. In short, 
having tarsn into consideration all the factors eacnented 
in lo TJ.S.C. §3501 this Court finds that the post—arrest 
statements attributed to Pond were voluntarily given. 

C. Conclusion 

Tha motions to suppress the evidence contained 
in tne cn.ircon suitcase are granted. Defendants’ ocher motions 
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open question. This natter will be inquired into prior to 
any disposition of the case. 

SO CRDZaSD. 

Dated: New York,. New York 
September 30, 1974 



LAWRSNC3 W. PIZHC2 
U. S. D. J. 









The supporting affidavit read as follows* 


I am a Special Agent of the Federal Drug 
Enforcement Administration, Department of Justice. 

I have been notified by Special Agent ED 
McCBAVY, D.E.A. of the San Diego office that 
a reliable source has informed him: 

1. That a white male in possession of a 
large amount of marijuana has boarded 
AltESLAX Train #40 (The Broadway Limited) 
at San Diago bound for Penn Station, 

Hew York, New York, (via Chicago, Illinois) 
scheduled to arrive here on Friday, 

12-7-73 at 10 a.m. 

2. That the marijuana was carried aboard 
said train in a blue gray suitcase and 
a foot locker bearing pschedelic (3ic) 
colors or symbols, and weighing approxi¬ 
mately 50 and 35 pounds respectively, 

3. That said baggage was checked aboard 
said train at the San Diego Amtrak office 
on 12-4-73 by a passenger identified as 
BILL POND. 

4. That said Bill Pond is described as white 
mala, approximately 25 years of age, 6*1 H , 
weighing approximate!. 200 pounds, long 
blond hair, having a beard. At the time 
of boarding the train he was described as 
wearing denim pants, green pull-over shirt, 
brown jacket and moccasin type shoes. 

That said Bill Pend checked the said two 
pieces of bag33ga and was given baggage 
receipt tags X os. 977-017 and 977-013 
for the foot locker and suitcase respectively. 
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t.) 

That said source of this information has 
proven himself reliable in the oast based 
upon approximately 40 cases leading to 
over 70 arrests and an aggregate re covery 
^rr^juana in excess o£ 2000 pounds. 

That 3aid source relies amoag other things 
on aa arata sense of smell which has been 
-rrvarinbly accurate in the past detection 
or marijuana in similar circumstances as 
those at present. That he detected mari¬ 
juana under similar circumstances about 
-iva weeks ago, and that among hia nanr 
ins tanc es of detection there was one seizure 
or oyer 120 pounds of marijuana at Penn 
Station, 3.Y.C. within the past year that 
’3 contained in a foot locker and a suit¬ 
case under similar conditions as those here. 

That the source ia certain he has detected 
the aroma of marijuana emanating from the 
aforementioned baggage and that baaed on 
his past experience, skills and the 
indicators developed such a 3 a dispro¬ 
portionate ratio of baggage weight to 
size, he has concluded that a large amount 
o^ marijuana is being transported on said 
train. 

Additionally your affiant based on hia 
experience has knowledge that San Diago, 
C^Tifomia, is a convenient transfer point 
for sangglars of marijuana from Mexico, 
the border of which is but a short distance 
from San Diego. 


/s/ George Sweikert 
Special Agent 














